FEDERAL COURT OF AUSTRALIA 
No:  QUD6003/2003
DISTRICT REGISTRY: QUEENSLAND 
DIVISION: GENERAL


DAWN HART, JOHN ANDY, BERYL BULLER, JOHN CLUMPOINT, RAE KELLY, MARGARET MURRAY AND CHARITY RYAN ON BEHALF OF THE DJIRU PEOPLE #2
Applicant

STATE OF QUEENSLAND

First Respondent

COMMONWEALTH OF AUSTRALIA

Second Respondent

CASSOWARY COAST REGIONAL COUNCIL

Third Respondent

ERGON ENERGY CORPORATION LIMITED

Fourth Respondent

GARY BAINBRIDGE, DAVID CARACCIOLO, JOHN COOK, ANDREW GIBSON, TED B KOY, NOEL LOLLBACK, RUSSELL WILLIAM MARRIAGE, TREVOR LAWRENCE PURKIS, LESLIE JOHN STEPHENS AND BARRY WILSON

Fifth Respondent

EL ARISH SPORTS AND RECREATIONAL ASSOCIATION INC

Sixth Respondent

NORTH QUEENSLAND CLUMP MOUNTAIN PROJECT COOPERATIVE SOCIETY LIMITED

Seventh Respondent

ORDER
	JUDGE:


	Justice Dowsett

	DATE OF ORDER:


	1 September 2011 

	WHERE MADE:


	Mission Beach


Being satisfied that an order in the terms set out below is within the power of the Court, and it appearing appropriate to the Court to do so, pursuant to s 87 of the Native Title Act 1993 (Cth),

BY CONSENT THE COURT ORDERS THAT:

1.
There be a determination of native title in the terms set out below (the “Determination”).

2.
This Determination takes effect upon the making of the Order.

THE COURT DETERMINES THAT:
1.
The determination area is the land and waters described in Schedule 1, and shown on the plans attached to Schedule 1 (the “Determination Area”).

2.
Native title exists in relation to that part of the Determination Area described in Part 1 and Part 2 of Schedule 1.

3.
The native title is held by the Djiru People described in Schedule 2 (the “native title holders”).

4.
Subject to paragraphs 7, 8 and 9 below the nature and extent of the native title rights and interests in relation to the land and waters described in Part 1 of Schedule 1 are:

(a)
other than in relation to Water, the rights to possession, occupation, use and enjoyment of the area to the exclusion of all others; and

(b)
in relation to Water, the non-exclusive rights to:

(i)
hunt, fish and gather from the Water of the area; and

(ii)
take and use the Water of the area for personal, domestic and non-commercial communal purposes.

5.
Subject to paragraphs 7, 8 and 9 below the nature and extent of the native title rights and interests in relation to the land and waters described in Part 2 of Schedule 1 above the High Water Mark are the non-exclusive rights to:

(a)
access, be present on, move about on and travel over the area;

(b)
camp on the area and, for that purpose, erect temporary shelters on the area;

(c)
hunt, fish and gather on the land and waters of the area for personal, domestic, and non-commercial communal purposes;

(d)
take, use, share and exchange Natural Resources from the land and waters for personal, domestic and non-commercial communal purposes;

(e)
take and use the Water of the area for personal, domestic and non-commercial communal purposes;

(f)
conduct ceremonies on the area;

(g)
be buried and bury native title holders within the area;

(h)
maintain places of importance and areas of significance to the native title holders under their traditional laws and customs and protect those places and areas from physical harm;

(i)
teach on the area the physical and spiritual attributes of the area; and

(j)
light fires on the area for domestic purposes including cooking, but not for the purpose of hunting or clearing vegetation.

6.
Subject to paragraphs 7, 8 and 9 below the nature and extent of the native title rights and interests in relation to the land and waters described in Part 2 of Schedule 1 below the High Water Mark are the non-exclusive rights to:

(a)
access, be present on, move about on and travel over the area;

(b)
hunt, fish and gather on the land and waters of the area for personal, domestic, and non-commercial communal purposes;

(c)
take, use, share and exchange Natural Resources from the land and waters of the area for personal, domestic and non-commercial communal purposes;

(d)
conduct ceremonies on the area;

(e)
maintain places and areas of importance or significance to the native title holders under their traditional laws and customs and protect those places and areas from physical harm; and

(f)
teach on the area the physical and spiritual attributes of the area.

7.
The native title rights and interests are subject to and exercisable in accordance with:

(a)
the Laws of the State and the Commonwealth; and

(b)
the traditional laws acknowledged and traditional customs observed by the native title holders.

8.
The native title rights and interests referred to in paragraphs 4(b), 5 and 6 do not confer possession, occupation, use or enjoyment to the exclusion of all others.

9.
There are no native title rights and interests in or in relation to minerals as defined by the Mineral Resources Act 1989 (Qld) and petroleum as defined by the Petroleum Act 1923 (Qld) and the Petroleum and Gas (Production and Safety) Act 2004 (Qld).

10.
The nature and extent of any other interests in relation to the Determination Area (or respective parts thereof) are set out in Schedule 3. 

11.
The relationship between the native title rights and interests described in paragraphs 4, 5 and 6 and the other interests described in Schedule 3 (the “other interests”) is that:

(a)
the other interests continue to have effect, and the rights conferred by or held under the other interests may be exercised notwithstanding the existence of the native title rights and interests;

(b)
to the extent the other interests are inconsistent with the continued existence, enjoyment or exercise of the native title rights and interests in relation to the land and waters of the Determination Area, the native title continues to exist in its entirety but the native title rights and interests have no effect in relation to the other interests to the extent of the inconsistency for so long as the other interests exist; and

(c)
the other interests and any activity that is required or permitted by or under, and done in accordance with, the other interests, or any activity that is associated with or incidental to such an activity, prevail over the native title rights and interests and any exercise of the native title rights and interests.

12.
The native title is not held in trust.  

13.
The Djiru Warrangburra Aboriginal Corporation, ICN 7257, incorporated under the Corporations (Aboriginal and Torres Strait Islander) Act 2006 (Cth), is to:

(a)
be the prescribed body corporate for the purpose of ss 57(2) and 57(3) of the Native Title Act 1993 (Cth); and

(b)
perform the functions mentioned in s 57(3) of the Native Title Act 1993 (Cth) after becoming a registered native title body corporate.

14.
In this Determination, unless the contrary intention appears:

“High Water Mark” means the ordinary high-water mark at spring tides;  

“land” and “waters”, respectively, have the same meanings as in the Native Title Act 1993 (Cth);

“Laws of the State and the Commonwealth” means the common law and the laws of the State of Queensland and the Commonwealth of Australia, and includes legislation, regulations, statutory instruments, local planning instruments and local laws;

“Natural Resources” means:

(a)
any animal, plant, fish and bird life found on or in the Determination Area; and

(b)
any clays, soil, sand, gravel or rock on or below the surface of the Determination Area,

that have traditionally been taken and used by the native title holders, but does not include:

(c)
minerals as defined in the Mineral Resources Act 1989 (Qld) or petroleum as defined in the Petroleum Act 1923 (Qld) and the Petroleum and Gas (Production and Safety) Act 2004 (Qld), and

“Water” means:

(a)
water which flows, whether permanently or intermittently, within a river, creek or stream;

(b)
any natural collection of water, whether permanent or intermittent;

(c)
water from an underground water source; and 

(d)
tidal water. 

Other words and expressions used in this Determination have the same meanings as they have in Part 15 of the Native Title Act 1993 (Cth).

Deputy Registrar

Date that entry is stamped:  13 September 2011
SCHEDULE 1 – DETERMINATION AREA

A.
Description of Determination Area

The Determination Area comprises all of the land and waters described in Parts 1 and 2 below, excluding any area of land and waters on which any other public work, as defined in s 253 of the NTA, is constructed, established or situated, and to which ss 23B(7) and 23C(2) of the NTA and/or s 23B(7) of the NTA and s 21 of the Native Title (Queensland) Act 1993 (Qld), applies, together with any adjacent land or waters in accordance with s 251D of the NTA.

Part 1
Exclusive Areas

All of the land and waters described in columns 1 and 2 of the following table and shown on the determination plan described in column 3 of the following table:

	Area Description 
(at time of Determination)
	Area Description 

(at time of claim)
	Lot on Determination Plan

	Lot 6 on Plan NR5195*
	Lot 6 on Plan NR5195
	Lot 27 on Plan AP20078

	Lot 113 (Pt) on Plan NPW876
	Lot 113 (Pt) on Plan NPW631
	Lot 28 on Plan AP20078


‘*’ denotes areas to which s 47A of the Native Title Act 1993 (Cth) applies.

Part 2
Non-Exclusive Areas

All of the land and waters described in columns 1 and 2 of the following table and shown on the determination plan described in column 3 of the following table:

	Area Description 

(at time of Determination)
	Area Description 

(at time of claim)
	Lot on Determination Plan

	Lot 1 on Plan AP13775
	Lot 1137 (Pt) on Plan AP6378
	Lot 25 on Plan AP20078

	Lot 2 on Plan AP13775
	Lot 1137 (Pt) on Plan AP6378
	Lot 25 on Plan AP20078

	Lot 480 on Plan CP881723
	Lot 480 on Plan CP881723
	Lot 5 on Plan AP20078

	Lot 560 on Plan CWL1993
	Lot 560 on Plan CWL1993
	Lot 14 on Plan AP20078

	Lot 617 on Plan CWL3370
	Lot 617 on Plan CWL3370
	Lot 21 on Plan AP20078

	Lot 109 on Plan CWL3519
	Lot 109 on Plan CWL3519
	Lot 19 on Plan AP20078

	Lot 113 on Plan E7291
	Lot 113 on Plan E7291
	Lot 7 on Plan AP20078

	Lot 705 on Plan E7295
	Lot 705 on Plan E7295
	Lot 26 on Plan AP20078

	Lot 601 on Plan E7298
	Lot 601 on Plan E7298
	Lot 8 on Plan AP20078

	Lot 1445 (Pt) on Plan NPW191
	Lot 1445 (Pt) on Plan NPW191
	Lot 4 on Plan AP20078

	Lot 115 (Pt) on Plan NPW502
	Lot 115 (Pt) on Plan NPW502
	Lot 25 on Plan AP20078

	Lot 113 (Pt) on Plan NPW876
	Lot 113 (Pt) on Plan NPW631
	Lot 22 on Plan AP20078

Lot 23 on Plan AP20078

Lot 24 on Plan AP20078

Lot 25 on Plan AP20078 

	Lot 114 on Plan SP123190
	Lot 113 (Pt) on Plan NPW631
	Lot 25 on Plan AP20078

	Lot 66 (Pt) on Plan NPW890
	Lot 758 (Pt) on Plan AP6343
	Lot 11 on Plan AP20078

	Lot 55 (Pt) on Plan NPW896
	Lot 757 (Pt) on Plan AP6355 Lot 2099 (Pt) on Plan AP6367
	Lot 1 on Plan AP20078

Lot 11 on Plan AP20078

Lot 13 on Plan AP20078

	Lot 171 (Pt) on Plan NPW902
	Lot 190 (Pt) on Plan AP6366
	Lot 25 on Plan AP20078

	Lot 173 on Plan NPW960
	Lot 1137 (Pt) on Plan AP6378
	Lot 25 on Plan AP20078

	Lot 301 on Plan NR1612
	Lot 301 on Plan NR1612
	Lot 13 on Plan AP20078

	Lot 109 on Plan NR2085
	Lot 109 on Plan NR2085
	Lot 3 on Plan AP20078

	Lot 306 (Bal) on Plan NR2305
	Lot 306 (Bal) on Plan NR2305
	Lot 12 on Plan AP20078

	Lot 451 (Pt) on Plan NR4272
	Lot 451 on Plan NR4272
	Lot 17 on Plan AP20078

	Lot 64 on Plan NR4624
	Lot 64 on Plan NR4624
	Lot 2 on Plan AP20078

	Lot 52 on Plan NR6006
	Lot 52 on Plan NR6006
	Lot 10 on Plan AP20078

	Lot 112 on Plan NR6007
	Lot 112 on Plan NR6007
	Lot 12 on Plan AP20078

	Lot 543 on Plan NR6994
	Lot 543 on Plan NR6994
	Lot 15 on Plan AP20078

	Lot 544 on Plan NR6994
	Lot 544 on Plan NR6994
	Lot 16 on Plan AP20078

	Lot 16 (Pt) on Plan NR7309
	Lot 16 (Pt) on Plan NR7309
	Lot 9 on Plan AP20078

	Lot 540 on Plan NR7350
	Lot 540 on Plan NR7350
	Lot 18 on Plan AP20078

	Lot 550 on Plan NR7351
	Lot 550 on Plan NR7351
	Lot 18 on Plan AP20078

	Lot 198 (Pt) on Plan NR7854
	Lot 198 (Pt) on Plan NR7854
	Lot 6 on Plan AP20078

	Lot 366 on Plan NR839145
	Lot 366 on Plan NR839145
	Lot 25 on Plan AP20078

	Lot 367 on Plan NR839146
	Lot 367 on Plan NR839146
	Lot 25 on Plan AP20078

	Lot 3 (Pt) on Plan SP125434
	Lot 3 (Pt) on Plan SP125434
	Lot 20 on Plan AP20078


B.
Determination Plans
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SCHEDULE 2 – NATIVE TITLE HOLDERS

The Djiru People means those persons who are: 

(i)
The Clumpoint, Geia, Spencer, Nona and Sarabo family groups being the descendants of Polly Illich and her descendants Biddy Illich, Paddy Illich and Major Clumpoint.

(ii)
The Masina, Andy, Mow, Mooner, Assan and Ryan family groups being the descendants of siblings Minnie (Buynoo), Rosie (Koojilun), Maggie and Kitty Nguyam.

(iii)
The Barney, Dickman and Thaiday family groups being the descendants of Toby King and Nellie and their son Barney King.

(iv)
The Palmer and Obah family groups being the descendants of Lucy Palmer and her children Alf Palmer, Daisy Obah and Daphne Palmer.

(v)
The Nullajar family group being the descendants of Bobby Nullajar and his son, Mick Nullajar.

(vi)
The Parker family group being the descendants of Charlie Mungoola (also known as Charlie Mungalla). 

(vii)
The Banfield, Bonner, Thimble and Pickles family groups being the descendants of Jimmy Banfield and his mother.

(viii) 
And includes persons adopted by any of those descendants according to the traditional laws and customs of the claim group.

SCHEDULE 3 – OTHER INTERESTS IN THE DETERMINATION AREA

The nature and extent of the other interests in relation to the Determination Area are the following, as they exist as at the date of the Determination:

1.
The rights and interests of the Cassowary Coast Regional Council under:

(a)
the Local Government Act 2009 (Qld) for that part of the Determination Area within its local government area, as defined in that Act, including:

i)
as owner and operator of infrastructure, facilities and other improvements which are in the Determination Area as at the date of this Determination; and

ii)
to enter and exercise rights within the Determination Area,

(b)
an Indigenous Land Use Agreement between Dawn Hart, John Clumpoint, Charity Ryan, Beryl Buller, Rae Kelly, Margaret Murray and John Andy on their own behalf and on behalf of the native title holders and the Cassowary Coast Regional Council registered on 29 April 2010. 

2.
The rights and interests of the holder of an authority, licence, permit or permission granted under the Fisheries Act 1994 (Qld) or any Fisheries Regulation made under that Act that authorises a commercial fishing operation in the waters of the Determination Area as may be current as at the date of this Determination. 

3.
The rights and interests of Ergon Energy Corporation Limited (CAN 087 646 062):

(a)
as the owner and operator of any “Works” as that term is defined in the Electricity Act 1994 (Qld) within the Determination Area; 

(b)
as a distribution entity and the holder of a distribution authority under the Electricity Act 1994 (Qld); 

(c)
created under the Electricity Act 1994 (Qld) and the Government Owned Corporations Act 1993 (Qld), including:

i)
rights in relation to any agreement relating to the Determination Area existing or entered into before the date of this Determination; and

ii)
rights to enter the Determination Area by its employees, agents or contractors to exercise any of the rights and interests referred to in this paragraph; and to inspect, maintain and manage any Works in the Determination Area,

(d)
under an Indigenous Land Use Agreement between the native title holders and Ergon Energy Corporation Limited dated 9 March 2011. 

4.
The rights and interests of the North Queensland Clump Mountain Project Cooperative Society Limited pursuant to a written agreement dated 4 October 1996 between the North Queensland Clump Mountain Project Cooperative Society Limited as licensee and the Cooperative for Aborigines Limited as licensor.

5.
The rights and interests of Queensland Electricity Transmission Corporation Limited (ACN 078 849 233) trading as Powerlink Queensland as an electricity entity exercising statutory functions, powers or rights and as owner and operator of electricity transmission facilities, and associated infrastructure situated upon the Determination Area, including but not limited to the right to enter upon the Determination Area in order to access, use, maintain, repair, replace, upgrade, or otherwise deal with those facilities and infrastructure in accordance with the law.

6.
The rights and interests of the holders of any licences, permits or allocations issued under the Water Act 2000 (Qld) as may be current at the date of this Determination.

7.
The rights and interests of the Djiru People, the Djiru Warrangburra Aboriginal Corporation, the Wet Tropics Management Authority and the State of Queensland in relation to the Determination Area as parties to the Djiru People Protected Areas Indigenous Land Use Agreement dated 22 February 2011.

8.
The rights and interests of the Wet Tropics Management Authority pursuant to the Wet Tropics World Heritage Protection and Management Act 1993 (Qld) and the Wet Tropics Management Plan 1998 (Qld) relating to the use and management of part of the Determination Area.

9.
The rights and interests of the holders of any permits granted under the Wet Tropics Management Plan 1998 (Qld) as may be current at the date of this Determination.

10.
The rights and interests of the State of Queensland pursuant to the Nature Conservation Act 1992 (Qld) and subordinate legislation relating to the use and management of part of the Determination Area.

11.
The rights and interests of the holders of any leases, agreements, licenses, permits or authorities granted under the Nature Conservation Act 1992 (Qld) as may be current at the date of this Determination.

12.
The rights and interests of El Arish Community Sports and Recreational Association Incorporated as the trustee of a reserve held for the purpose of Soldier’s Memorial Hall School of Arts over land described as Lot 113 on Crown Plan E7291 Title reference 49001918. 

13.
The rights and interests of the Commonwealth of Australia pursuant to the Environment Protection and Biodiversity Conservation Act 1999 (Cth) (“EPBC Act”) and relevant, regulations, declarations and plans made under the EPBC Act relating to the use and management of that part of the Determination Area that is a declared World Heritage property or a National Heritage place within the meaning of the EPBC Act.

14.
The rights and interests of the Great Barrier Reef Marine Park Authority and any other person existing by reason of the force and operation of:

(a)
the Great Barrier Reef Marine Park Act 1975 (Cth); 

(b)
the Great Barrier Reef Marine Park Regulations 1983 (Cth); 

(c)
the Great Barrier Reef (Declaration of Amalgamated Marine Park Area) Proclamation 2004 (Cth); and 

(d)
the Great Barrier Reef Marine Park Zoning Plan 2003 (Cth).

15.
So far as confirmed pursuant to s 212(2) of the Native Title Act 1993 (Cth) and s 18 of the Native Title (Queensland) Act 1993 (Qld) as at the date of this Determination, any existing rights of the public to access and enjoy, the following places in the Determination Area:

(a)
waterways;

(b)
beds and banks or foreshores of waterways;

(c)
coastal waters;

(d)
beaches; and

(e)
areas that were public places at the end of 31 December 1993. 

16.
The rights and interests of members of the public arising under the common law, including but not limited to the following:

(a)
the public right to fish; and 

(b)
the public right to navigate. 

17.
The rights under the international right of innocent passage.

18.
The rights and interests granted or conferred by the Commonwealth pursuant to statute or otherwise in the exercise of its executive power including, but not limited to, the rights and interests of persons holding licences, permits, statutory fishing rights, or other statutory rights pursuant to:

(a)
the Fisheries Management Act 1991 (Cth), or regulations or management plans made under that Act; and

(b)
any other legislative scheme for the control, management and exploitation of the living resources within the Determination Area.

19.
Any other rights and interests held by the State of Queensland or Commonwealth, or by reason of the force and operation of the Laws of the State and the Commonwealth, as may be current at the date of this Determination. 

Order Entered
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